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pany an insurer is perhaps more, comprehensible in view of the rarity 
of instances in the common law of absolute liability without fault. 
Of. Valeri v. Pullman Go. (D. C. 1914) 218 Fed. 519. In the sale of 
food it would seem that the nature of the vendor's business determines 
whether he is liable as an insurer; so a retail dealer who sells the food 
he has made to a consumer for immediate consumption is liable on 
an implied warranty, Bace v. Zrum (1914) 162 App. Div. 911, 146 N. Y. 
Supp. 197, affd 222 N. T. 410, 118 N. E. 853; Doyle v. Fuerst & 
Kraemer (1911) 129 La. 838, 56 So. 906; 2 Mechem Sales § 1356, whereas 
one who does not habitually deal in food is not held on such an implied 
warranty. Giroux v. Stedman (1888) 145 Mass. 439, 14 N. E. 538; 
2 Mechem, op. cit., 1357, n. 1. Likewise, hotel-keepers, restaurateurs, 
Pullman-car buffets are not liable on any implied warranty of the 
food they supply their guests, though they are under a duty to use due 
care. Valeri v. Pullman Go., supra; see Race v. Erum, supra. The 
reason suggested for non-liability on an implied warranty in the inn- 
keeper case is that he is' rendering a service and not selling the food; 
see Beale, Innkeepers and Hotels §169; but this reason is hardly 
adequate and perhaps erroneous. See 24 Tale Law Jour. 73. The 
fact that the city's undertaking to supply the community with water 
is primarily intended for the citizen's benefit and not for profit may be 
a cogent reason for not extending the harsh doctrine of an insurer's 
liability to a municipal corporation. 

Negotiable Instruments — Negotiability — Certificate of Deposit. — A 
certificate of deposit, payable "on return of this certificate properly 
indorsed", and issued by the defendant bank to the P. company, was 
sold, indorsed and delivered by the P company in violation of its 
agreement with the defendant, to a purchaser for value, without notice 
and before maturity, who assigned to the plaintiff. Held, one judge 
dissenting, the certificate was negotiable under §§ 1 (4), 10, of the 
Negotiable Instruments Law and hence the defendant's defense against 
the P company was not available against the plaintiff. Nelson v. 
Citizens' Bank (App. Div., 1st Dept., 1920) 180 N. Y. Supp. 747. 

Under § 1 (4) of the Negotiable Instruments Law an instrument to 
be negotiable must be payable to order or bearer. But whether or not 
the instrument is payable to order or bearer is a matter of construction 
under § 10, ibid., which provides that "the instrument need not fol- 
low the language of this act, but any terms are sufficient which clearly 
indicate an intention to conform to the requirements thereof. Thus 
a note payable to "assigns", or stating that it is negotiable, is nego- 
tiable. See Norton, Bills & Notes (4th ed.) 35, n. 14; Essig v. Porter 
(1916) 63 Ind. 218, 112 N. E. 1105. The question would seem to 
depend on the ordinary meaning of the particular words used. From 
a survey of seventy-seven certificates of deposit used by leading rep- 
resentative banks in thirty-two states all but two were found made 

"payable to the order of on return of this certificate properly 

indorsed", while two were expressly non-negotiable and none were like 
the one in the instant case. This would seem to indicate that nego- 
tiability is intended only where th einstrument includes the words "order 
of". A custom among banks in New York City making the certificate 
negotiable without such words may have prevailed, but there is no such 
intimation in the opinion. Still certificates identical to that of the 
instant case have been held to be negotiable, the argument being that 
words of order are necessarily implied by the phrase "properly 
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indorsed". Forrest v. Safety Banking etc., Co. (0. C. 1909) 174 Fed. 
345 (under the N. I. L.) ; see Eushner v. Abbott (1912) 156 Iowa 598, 
137 N. W. 913; but see Patterson v. Poindexter (Pa. 1843) 6 Watt & S. 
227; Matter of Fearing (1910) 138 App. Div. 881, 123 N. T. Supp. 396. 
It is interesting to note that the law of other countries makes a bill and 
note negotiable without words of negotiability unless there is a stipula- 
tion to the contrary. Bills of Exchange Act, 1882 (England) §8 (4), 
[adopting the commercial law of Scotland, see Chalmers, Bills of 
Exchange (8th ed.) 28]; The Hague Uniform Law Belating to Bills 
of Exchange & Promissory Notes, Arts. 10, 79; German Exchange Act, 
Arts. 9, 98. 

Replevin — Property in a Third Person as a Defense. — The defendant 
wrongfully seized liquor from the possession of the plaintiff. In an 
action of replevin, held, it was a good defense to show that the general 
ownership was in a third person. Jackson v. City of Columbia (Mo. 
1920) 217 S. W. 869. 

The common law saw fit to protect possession, and hence evolved 
the doctrine that possession is title against a wrongdoer. Holmes, 
The Common Law, Lecture VI; see Bills v. Baker (1917) 178 App. 
Div. 480, 482, 165 N. Y. Supp. 171. Prior possession, therefore, is gen- 
erally conceded to be sufficient to support trespass, ejectment, detinue, 
trover, or case against a trespasser. And it is no defense to any of these 
actions that the property in the goods is in a third person. Little v. 
Fossett (1852) 34 Me. 545 (trespass) ; Randolph v. Hinck (1919) 288 
111. 99, 123 N. E. 273 (ejectment) ; Justice v. Moore (1911) 69 M7. Va. 
51, 71 S. E. 204 (detinue) ; Harrington v. Tremblay (1881) 61 N. H. 413 
(trover); Godfrey v. Pullman Oo. (1910) 87 S. C. 361, 69 S. E. 666 
(case). Replevin, however, originally lay only for an unlawfxil distress. 
Cobbey, Replevin (2nd ed.) 1. And property in a third person was a 
good defence. Gilbert, Distress and Replevin (2nd ed.) 127. The 
authorities seem to give no reason why a different rule should have 
prevailed in replevin than in the other possessory actions; perhaps the 
difference is traceable to the restricted scope of the action. Replevin 
was early expanded in England to cover any unlawful taking, Com. 
Dig. Replevin (A), and later in the United States to cover an unlawful 
detention. Stoughton v. Rappalo (1818) 3 S. & R 559. Many jurisdic- 
tions, in an effort to bring the action into harmony with trespass and 
trover, now hold that prior possession is sufficient to support replevin 
against a trespasser. Sanford v. Millikin (1906) 144 Mich. 311, 107 
N. W. 884; Cummins v. Eolmes (1884) 109 111. 15. This seems to be 
the law in New York, for section 1723, N. Y. Code of Civ. Proc, which 
provides that the defendant may by answer set up title in a third person, 
has never been applied to replevin in the cepit, and probably never will 
be. Property in a third person is a good defense, however, to an action 
of replevin, in the detinet. Griffin v. Long Island By. (1886) 101 N. Y. 
348, 4 N. E. 740. There seems to be no justification for the doctrine of 
the instant case, and it has been generally repudiated in the United 
States, but seems to be law in England. Presgrove v. Saunders (1703) 
1 Salk. 5; see Butcher v. Porter (1692) 1 Salk. 94. 

Res Judicata — Equity Decree — Effect at Law. — In a bill in equity 
to restrain the defendant's trespasses, the court found that the plaintiff 
owned certain land in the possession of the defendant, and issued the 
decree prayed for. The court refused, however, to oust the defendant, 



